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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA TRAR BT GALETOT e :

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable materiai used in the manufacture of the goods which are
exported to any country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. :

(2) RESH ameT @ 91 Wl Hord @H P o WU A1 SN BA 8l Al ®ud 200/ — G I
2 T 2R e ol YT TP A ¥ Sarel & df 1000,/— @1 BRI G B S|

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) BT ITe Yo AR, 1944 B URT 3541 /35— & -
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty /
demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively
in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of_any._nominate
public sector bank of the place where the bench of the Tribuna%fj.s’si’tﬁé‘t Yo
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal
(Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section
86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
sw 3 MY & Ul 3rfiar wRIRoT & |HeT SRl Yo HUAT Yob A1 GUs aifea & o afr fhw

T Yeh & 10% A W AR Sl Paer gvs Rarfed & a9 2vs & 10% A W S
el

6(I) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penality are |n dﬁ@“te,*
or penalty, where penalty alone is in dispute.” \
Il. Any person aggrieved by an Order-In-Appeal issued under the )C/eritral\v%iﬁ%f
Goods and Services Tax Act,2017/Integrated Goods and Services Tax. Abt 2017/ \
Goods and Services Tax(Compensation to states) Act,2017,may file an app,eat before
the appropriate authority. R,




F.No.V2(84)13/North/Appeal /19-20.

ORDER-IN-APPEAL
M/s. Hanon Automative Systems India Pvt Ltd. (formerly known as
M/s. Visteon Automative Systems Pvt Ltd.),Plot No.AV-11, BOL Industricl
Estate, GIDC,Sanard-Il,Sanand, Ahmedabad-382110(henceforth, the
“gppellant”) has filed the present appeal against the Order-in-Origihol
No.23/AC/D/NKS/18-19 dated 25.02.2019 (henceforth,“impugned order"”)
passed by the Assistant Commissioner, Central G3T & Central Excise,

Division-lll, Ahmedabad-North(henceforth, “adjudicating authority™).

2. The facts of the case, in brief, are that based on investigation by
DGGl. a show cause nofice for reversal of CENVAT credit of inputs
Rs.25.76,659/- availed during the period from December 2014 to June 2017
on the basis of the goods received from another manufacturing unit of
the appellant on stock fransfer basis was issued to the appellant which
was decided under impugned order disallowing said CENVAT credit. It
was held by the adjudicating authority that CENVAT credit availed were

excess and hence not admissible.

3 Aggrieved, the appellant preferred this appeal contesting inter alia
that their unit at Chennai (Hanon Chennai) centrally procures inputs by
-woy of import under bill of entries, avails CENVAT credit, uses some portion
of it in manufacture and clears remaining inputs as such fo the appellants
premise at Sanand and Pune; that the adjudicating authority failed to
appreciate that unif pricé were fixed by them for every parts, standard
cost is fed into system, exchange rate are normally updated only once in
the system, unit price of the product of stock transferred by Hanon
Chennai is auto calculated by the computer, due time gap between
import and clearance identification of actual credit availed for particular
raw material is not possible etc.; that due fo voluminous stock transfers it
would not be practically possible fo trace the original consignment when
sfock is transferred and to find out the corresponding exact amount of
cenvat credit of CVD & SAD taken; that amount of cenvat credit reversed
were not less than availed at the time of imports; that marginal excess
payment of duty by Hanon Chennai for transfer of imported goods were
only on account of practical difficulties as system was not able to make
one to one correlation between the bill of entries and the tax invoice; that
there is no revenue loss to the government and there is no objective fo
pass on any credit without input; that as provided unﬁ@r,,ﬁy@]OA of the
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F.No.V2(84)13/North/Appeal /19-20.

another. unit of same manufacturer and hence there is no violation in the
system based valuation adopted by the appellant; that there can be
violation of rule 3(5) of Cenvat Credit Rules when there is no reversal of
cenvat credit on removal of inputs which is not the case here ; they cited
various case laws in support of their claim. It is further contested by the
appellant that the show cause nofice is partially barred by the period of
imitation; that penalty cannot be imposed as credit has been availed

rightly.

4, In the personal hearing held on 20.08.2019,Shri T.A.Bhaskar, GM,Tax &
Legal appeared on behalf of the appellant and reiterated the submissions
of appeal memo and also submitted the compendium of cases referred

in the grounds of appeal.

5 | have carefully gone through the appeal wherein the issue of
eligibility of CENVAT credit of inpufs received by the appellant from their
another manufacturing unit on stock transfer basis is involved. The
Chennai unit of the appellant firm has imported the goods in guestion
and subsequently removed ‘as such' to the manufacturing premise of the
appellant situated at Sanand. It is an undisputed fact that the duty paid
and passed on by the supplier unit were higher than which were availed
at the time of import. Removal of inputs and capital goods “as such” is
governed by rule 3(5) of Cenvat Credit Rules, 2004, which is reproduced

below;

(5) When inputs or capital goods, on which CENVAT credit has been taken, are removed
as such from the factory, or premises of the provider of output service, the manufacturer of
the final products or provider of output service, as the case may be, shall pay an amount
equal to the credit availed in respect of such inputs or capital goods and such removal
shall be made under the cover of an invoice referred to in rule 9:

Provided that such payment shall not be required to be made where any inputs or capital

goods are removed outside the premises of the provider of output service for providing the

output service :
5. Plain reading of above provisions make it clear that the
manufacturer or provider of output service clearing the input or capital
goods as such shall be liable to pay an amount equal to the credit availed
on such input or capital goods and such movement of goods should be
under the cover of an invoice. The provision not only makes it mandatory
on supplier unit fo pay duty but makes clarification too that duty equal to
the credit availed at the time of its receipt has to be_,,.'goiqf,_,___,_,lgaving no
scope on the quantum of duty to be paid/ ’rh;eredﬁ\or\ig;e the
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F.No.V2(84)13/North/Appeal/19-20.

been prescribed under the provisions, there appedrs no room for the
supplier to deviate from it. | observe that in spite of such clarity in the
provisions itself, the supplier in the instant case, preferred to pay duty on
higher value of the input which ultimately resulted avaiiment of cenvat
credit by the recipient of input on higher side. Since, the Cenvat Credit
Rules, 2004, nowhere makes restrictions or intervenes on the issue of
determining value/rate of the input removed as such, the supplier are at
liberty to charge value higher or lesser than the rate it was procured. Rule
3(5) of Cenvat Credit Rules, 2004, specifies on the quantum of duty to be
paid while removal of input as such. Thus the whole intention of the
provision is to control the portion of cenvat credit to be passed on while
removal of inputs before use. In order not to deviate from said provision,
the manufacturer/service provider who procured the input and removes it
without taking into use may charge its unit price without changing the
duty portion involved. | observe fthat at the time of removal of input as
such by manufacturer or service provider, the duty portion attributable fo
such input if changed either downward or upward, the provision meant
for it i.e. rule 3(5) of Cenvat Credit Rules, 2004, are not adhered to. The
appellant has inter alia argued that marginal excess payment of duty by
Hanon Chennai for transfer of imported goods were only on account of
pracfical difficulties as system was not able to make one to one
correlation between the bill of entries and the tax invoice. In this regard |
observe thai once row material has been procured in the factory and
cenvat credit of the same has been availed and after that if the
manufacturer decides for removal of such raw material/input without use
in factory, it becomes an obligation on the manufacturer to strictly follow
the provisions meant for fthat purpose i.e. removal of input as such.

Practical difficulties related to system efc should not come into the way.

6. It is also pleaded that no revenue loss fo the government has
occurred and there is no objective to pass on any credit without input,
exchange rate are not updated by them etc,. Said arguments are noft
acceptable as the recipient unit in such a case gets higher amount of
cenvat credit than available as per the provisions. [t is further argued that
unit price was fixed by them for every parts, standard cost is fed into

system, exchange rate are normally updated only once in the system, unit

price of the product of stock transferred by Hanon Chennai is auto

calculated by the computer, due time gap between import and
or’ricular raw
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practically possible to trace the origindl consignment when stock s
transferred and to find out the corresponding exact amount of cenvat
credit of CVD & SAD taken. These all reasons cannot dilute the provisions
meant for. In order to follow the provisions in its spirit, it was expected from
the manufacturer to find out solution of such practical difficulties if any by
suitably modifying the system/software itself before availing the benefit of
such facility of removal of input as such. It is argued by the appellant that
Rule10A of the Cenvat Credit Rules, 2004 allows excess SAD of one unit to
be transferred to another unit of same manufacturer. Said rule is

represented below for ease of reference:

RULE [10A. Transfer of CENVAT credit of additional duty leviable under
sub-section (5) of section 3 of the Customs Tariff Act. — (1) A manufacturer
or producer of final products, having more than one registered premises, for each
of which registration under the Central Excise Rules, 2002 has been obtained on
the basis of a common Permanent Account Number under the Income-tax Act,
1961 (43 of 1961), may transfer unutilised CENVAT credit of additional
duty leviable under sub-section (5) of section 3 of the Customs Tariff Act,
lying in balance with one of his registered premises at the end of a quarter,
to his other registered premises by—

(i) making an entry for such transfer in the documents maintained under rule 9;

(i)issuing a transfer challan containing registration number, name and address of
the registered premises transferring the credit and receiving such credit, the
amount of credit transferred and the particulars of such entry as mentioned in
clause (i), '

and such recipient premises may take CENVAT credit on the basis of the transfer
challan :

Provided that nothing contained in this sub-rule shall apply if the transferring
and recipient registered premises are availing the benefit of the following
notifications of the Government of India in the Ministry of Finance (Department
of Revenue), namely :-

(i) No. 32/99-Central Excise, dated the 8th July, 1999 [G.S.R. 508(E),
dated the 8th July, 1999];

(ii) No. 33/99-Central Excise, dated the 8th July, 1999 [G.S.R. 509(E),
dated the 8th July, 1999];

(iii) No. 39/2001-Central Excise, dated the 31st July, 2001 [G.S.R. 565(E),
dated the 31st July, 2001];

(iv) No. 56/2002-Central Excise, dated the 14th November, 2002 [G.S.R.
764(E), dated the 14th November, 2002];

(v) No. 57/2002-Central Excise, dated the 14th November, 2002 [G.S.R..
765(E), dated the 14th November, 2002]; e

(vi) No. 56/2003-Central Excise, dated the 25th June, 2003 [G.S.R. 513(E),
dated the 25th June, 2003];

(vii) No. 71/2003-Central Excise, dated the 9th September, 2003 [G.S.R. 717(E),
dated the 9th September, 2003];

(viii) No. 20/2007-Central Excise, dated the 25th April, 2007 [G.S.R. 307(E),
dated the 25th April, 2007]; and ~a % :

(i) No. 1/2010-Central Excise, dated the 6th Fébruafy, 2 M
dated the 6th February, 2010]. Fesln ]
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(2) The manufacturer or producer shall submit the monthly return, as specified
under these rules, separately in respect of transferring and recipient registered
premises.] :

6.1  Above provision allows transfer of SAD lying in balance at one unit
of a manufacturers having same PAN number to another unit of same

manufacturer with some conditions in respect of issuance of challans,

filing of returns, quarterly fransfer of credit etc, and hence the same
cannot be compared with the provisions meant for ‘removal of input as
such’ i.e. rule 3(5) of Cenvat Credit Rules, 2004. Rule10A supra, also
nowhere allows passing of SAD higher than the credit availed. Said plea of
the appellant is also without the leg to stand. Various case laws cited by
the appellant are on different footings and not relevant to the back
ground of the case on hand, to which | do not rely. The oppécl hence

deserves no merit and is liable for rejection.

7 It is further comes’red by the appellant that the show cause notice is
partially barred by the period of limitation. In this regard | find that the fact
of excess passing of cenvat credit was unearthed during investigation by
DGGSTI. Pune unit without which the fact of higher availment of cenvat
credit by Hanoon Sanand would not have come to light. In a system of
self assessment, it is the responsibility of tax payer to voluntarily make
disclosure of information to which the appellant has nof fulfiled. By the
act of willful omission of such information of availing cenvat credit which
were not existing and utilizing the same in fraudulent manner, Hanoon
Sanand have deliberately suppressed the facts and willfully mis-stated the
facts with an infention to evade payment of Central Excise duty.
Therefore | find that extended period of limitation as provided under
section 11A(4) of the Central Excise Act, 1944 is invokable in the present
case. It was also well within the knowledge of the appellant as well as the
supplier of the input i.e Hanoon Chennai that the mechanism developed
by them are not compatible with the provisions meant for it. Being fully
aware of this, the appellant, in order fo gain unlawful cenvat credit,
deliberately availed inadmissible cenvat credit in contravention of the law
to. Therefore, penalty under Section 1TAC(] )(c) of the Cenfiral Excise Act,

1944 read with Rule 15 of Cenvat Credit Rules, 2004 is justified.

8. In view of the above observations, | reject

appellant.
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The appeal filed by the appellant stands disposed of in above

terms. w X\\\O\

(Gopi Nath
Commissioner (Appedls)
Date:

ttested

Centrdal Tox (Appeals)
Ahmedabad

By R.P.A.D.

To,

M/s. Hanon Automative Systems India Pvt Ltd. (formerly known as M/s.
Visteon Automative Systems Pvt Lid.).Plot No.AV-11, BOL Industrial

Es’rofe,GIDC,SonOnd-H,Scmond,Ahmedobod-SBQ1 JHap

Copy to:
_ The Chief Commissioner of Central Tax, Ahmedabad Zone.

]
2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad
North.
4. The Asstt./Deputy Commissioner, CGST Division-lll, Ahmedabad - North.
Nl Guard File.
6. P.A. File







